Worker Misclassification:
Independent Contractor or Employee?

HOW THE LOW
INCOME TAXPAYER
CLINIC CAN HELP

WHAT WE DO
The LITC also assists with the
following IRS controversy issues:



Earned Income Tax Credit



Examination/Audits



Collection issues including Lien and
Levy



Deficiency notices



Assistance in Identity Theft cases



Innocent Spouse



Settling tax debts or securing
installment agreements

WHAT WE DON’T DO


We are NOT a tax preparation
service



We do NOT provide substantive tax
advice when there is no current issue
with the IRS



We do NOT charge clients for our
services
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It is critical that business owners correctly determine
whether the individuals providing services are employees or
independent contractors. Misclassification of an employee as an
independent contractor may present a serious problem, as
affected employees are often denied access to critical benefits
and protections – such as family and medical leave, overtime,
minimum wage and unemployment insurance – to which they
are entitled.

Generally, employers must withhold income taxes, withhold
and pay Social Security and Medicare taxes, and pay
unemployment tax on wages paid to an employee. They do not
generally have to withhold or pay any taxes on payments to
independent contractors. Instead, independent contractors are
considered self-employed and are subject to the separate SelfEmployment Tax.

WHAT FACTORS AFFECT CLASSIFICATION?
Typically, you are an employee if you perform services that can
be controlled by an employer (what will be done and how it will
be done). This applies even if you are given freedom of action.
You are an independent contractor if the payer has the right to
control or direct only the RESULT of the work and not what will
be done and how it will be done.
Facts that provide evidence of the degree of control and
independence fall into three categories
Behavioral: Does the company control or have the right to
control what the worker does and how the worker does his
or her job?
Financial: Are the business aspects of the worker’s job
controlled by the payer? (e.g. how worker is paid, whether
expenses are reimbursed, who provides tools/supplies, etc.)
Type of Relationship: Are there written contracts or employee
type benefits (i.e. pension plan, insurance, vacation pay,
etc.)? Will the relationship continue and is the work
performed a key aspect of the business?
If classification is still unclear, Form SS-8, Determination of
Worker Status for Purposes of Federal Employment Taxes and
Income Tax Withholding, can be filed with the IRS.

INDIANA LEGAL
SERVICES
Indiana Legal Services provides
free legal assistance to low
income people and people age 60
and over.
In addition to handling tax
disputes, Indiana Legal Services,
Inc. handles a wide range of civil
cases including housing disputes
for tenants and people buying
their homes, collection and other
consumer cases, Medicaid, Food
Stamp, TANF, unemployment
appeals, other public benefit
problems, family law cases, and
more.

The Bloomington office serves tax
clients statewide and non-tax
clients in Bartholomew, Brown,
Clay, Greene, Jackson, Lawrence,
Monroe, Morgan, Orange, Owen,
Parke, Putnam, Sullivan, and Vigo
Counties.

HOW COULD MISCLASSIFICATION AFFECT ME ?
If you are an employee who has been wrongly classified as
an independent contractor, you may have been subject to
employment taxes for which your employer should be
liable. If such a situation exists, you may be able to use
Form 8919, Uncollected Social Security and Medicare Tax
on Wages to figure and report the employer’s share of
uncollected Social Security and Medicare taxes due on
your compensation. If necessary, you can file Form SS-8
yourself to have IRS determine your worker status.
If you encounter a tax dispute with the IRS as a result of
your misclassification, the Low Income Tax Clinic may be
able to assist! Please contact one of our agents to
determine whether we may be able to help you resolve
your dispute with the IRS.

CONTACT US
Indiana Legal Services, Inc.
214 S. College Ave.
Bloomington, IN 47404
Direct: (812)339-7668
Toll Free: 800-822-4774

tax.clinic@ilsi.net
fax: (812)339-2081

www.indianalegalservices.org/LITC
Member organization
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